STATE CF CALI FORNI A
AGR CULTURAL LABCR RELATI ONS BOARD

In the Matter of:
QONZALES PACKI NG COVPANY,

Enpl oyer,

No. 75-RG 192-M
2 ALRB No. 48
and

UN TED FARM WIRKERS CF
AMVER CA, AFL-A Q

Petitioner.
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Gonzal es Packi ng Gonpany (" Enpl oyer”) has filed objections
to the certification election conducted anong its agricul tural
enpl oyees on (ttober 15, 1975, in which the Lhited

FarmVWrkers of Averica, AFL-AQ received a ngjority of the
ballots cast.* (n January 30, 1976, the regional director

I ssued an order dismssing all objections raised by the enpl oyer
except for one. Both the enpl oyer and the UFRWappeal ed to the Board
fromthis order. The enpl oyer argued that the dismssal s were
| nproper, and the UFWargued that the one renai ni ng obj ecti on shoul d
al so have been di sm ssed.
The objection which renained after the partial dis-

mssal of objections by the regional director was stated in a
decl arati on acconpanyi ng the obj ections as fol | ons:

o S e o v ek Cper e 08 2

1975. Y %Jsreizrn\ée([ haet cton%luct of et ﬁgt |e|oggti gns, OIn obégr \%d one of

the Lhited FarmVWrkers Lhion observers, Lanberto Perez M,
talking to voters as they were standing in |ine.

YThe tally of ballots shows the followng results: WW- 113;
No | abor organization - 36; unresol ved chal | enged bal lots - 16.
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| called this to the attention of the ALRB agent and she
war ned the UFWobserver not to do this anynore; however,
he had spoken to many of the voters before he was

st opped. "

h February 2, 1976, the Board ordered the parties to show
cause why the above objection should not be submtted on the basis of
the declaration submtted by the enpl oyer and the declaration of the
board agent in charge of the election describing the incident as she
remenbered it. The declaration of the board agent was served on the
parties along wth the order to show cause. Both parties have now
responded to the order to show cause.

Pursuant to our authority under Labor Gode Section 1146,
the decision in this natter has been del egated to a three-nenber
panel of the Board. For the reasons hereinafter set forth, we
sustain the regional director's partial dismssal of the objections,
and we find that the remai ning i ssue, which was the subject of the
order to show cause, does not warrant our setting the el ection aside.
Ve therefore certify the el ection.

. Enployer's Appeal fromQder of Partial D smssal

The enpl oyer's objections petition is conposed of 16
par agraphs. Paragraphs 3-7, inclusive, object to conduct of the
el ection or conduct affecting the results of the election, and
theref ore nust be acconpani ed by decl arations or other evidence

establishing a prina facie case. 8 Galifornia Admnistrati ve Code

Section 20365 (a) . Enpl oyer argues that al though there were no

supporting declarations for the above objections, they shoul d not

have been di smssed because Section 1156.3 (c)® of the Act

hless otherw se indicated, all statutory references are
to the Labor Code.
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nmandates a hearing on all allegations of the petition.?*
The Board has previously addressed this argument in John
V. Borchard Farms, 2 ALRB No. 16 (1976), and has found that neither

the statute nor constitutional principles require an evidentiary

hearing where the noving party does not present prima facie evidence

of substantial and material factual issues which, if resolved inits
favor, would warrant setting aside the election. See also, Samuel S
Vener Co., 1 ALRB No. 10 (1975); Jack or Marion Radovich, 2 ALRB No.

12 (1976). For this reason, as well as those additional reasons

stated in the regional director's order of partial dismssal, we
affirmthe dismssal of paragraphs 3-7 of the petition.

Par agraphs 8- 15, inclusive, of the petition raised various
objections to the constitutionality of the Act and attacks on the
regul ations of the Board. In addition, a declaration incorporated
by paragraph 16 objects to the use of symbols on the ballot. See, 8
California Admnistrative Code Section 21000. These al |l egations must
be dism ssed as raising matters which are not proper subjects for
review under Section 1156.3 (c) of the Act. The only subjects
revi ewabl e as post-election objections are: (1) that the allegations
made in the petition for certification pursuant to Section 1156.3 (a)
were incorrect, (2) that the Board inproperly determned the
geogr aphi cal scope of the bargaining unit, (3) that the election was
not conducted properly, and (4) that there was m sconduct affecting

the results of the election

. ¥Section 1156.3(c) states in part: "Upon receipt of a peti-
tion under this subdivision, the Board, upon due notice, shal
conduct a hearing to determ ne whether the el ection shall be

certified."
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Thus, a petition filed under Section 1156. 3(c) of the Act does not
provide for consideration of the Act itself nor of the rules and
regul ati ons promul gated thereunder. Sanuel S. Vener, 1 ALRB No. 10
(1975).

Paragraph 1 of the petition raises the objection that the
petition for certification was not timely filed with respect to peak
of season, see Section 1156.3(a) (1), and paragraph 2 claims that
there was insufficient enployee support for the petition for
certification, see Section 1156.3( a) . Paragraph 1 was dism ssed by
the regional director on the basis of the acconpanying declaration of
C. Stephen Horwath, president of the enployer, to the effect that peak
agricultural enploynent for the preceding year totaled 321 enpl oyees,
and that in the applicable payroll period there were 311 enpl oyees.
Since the statute requires only that the enployer be at 50% of peak at
the time a union files for an election, the declaration directly
contradicts the assertion in
the petition that the peak requirenent was not net. For that
reason the obj ection concerning peak enpl oynent is di snissed.?

The obj ection of paragraph 2 pertains to the sufficiency of
enpl oyee support for the petition for certification. This objection
is dismssed pursuant to 8 California Admnistrati ve Gode Section
20315 (c) which states that such natters are not re-viewable in a
proceedi ng under Chapter 5 of the Act. John V. Borchard Farns , 2 ARB
No. 16 (1976); Jack or Marion Radovich, 2 ALRB NO. 12 (1976) .

4 The enpl oyer does not specifically contest the disnissal of
this objection in its appeal.
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1. Oder to Show Cause

The order to show cause was related to the only objection

remaining after the partial dismssal by the regional director. This
objection alleged that an el ection observer for the UFW spoke in
Spani sh with various voters as they were waiting to vote. The UFW
originally appealed fromthe order of partial dismssal, arguing that
this allegation should have been dismssed also, in that it was vague
and overly broad, and was otherw se pro-cedurally deficient. Before
the UFWappeal reached the Board, the parties were ordered to show
cause why the objection should not be submtted on the basis of the
decl aration which acconpani ed the enployer's petition and the
declaration of the board agent who was in charge of the election, a
copy of which declaration was served on the parties along with the
order to show cause. The latter declaration described the incident as
bei ng an exchange of greetings and other pleasantries.

Inits appeal fromthe order of partial dismssal and again
in a declaration submtted in response to the order to show cause, the
UFWi ndi cated that the observer's remarks were for the purpose of
answering sone questions fromthe voters concerning the identification
needed for voting. Both accounts of the incident state that the
observer nmade no further conments upon being informed of the
i npropriety of his actions.

The enpl oyer did not submt any declarations in response to
the order to show cause, but relied entirely on the discrepancies
between the UFWaccount of the incident and that of the board agent in
contending that a hearing is required to resolve the "conflict in

evi dence". We find, however, the incident under either version
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does not constitute m sconduct substantial enough to warrant setting
the el ection aside, and since the enmployer did not submt any
evi dence that there was any el ectioneering or that the incident may
have otherw se influenced the election, there is no material dispute
of fact. Harden Farms, 2 ALRB No. 30 (1976). Accordingly, the

objection is dismssed.

[11. Conclusion

Since all objections to the election have been di sm ssed
herein, we certify the election.

Certification issued.

Dated: Septenber 15, 1976

Gerald A Brown, Chai r man

R chard Johnsen, Jr ., Menber

Fobert Hut chi nson, Menber
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